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centration, and in his second " half -volume " he outlines an individu- 
alistic Socialpolitik which he considers adequate to prevent its extreme 
results. It is a policy of repressive and preventive poor relief, employ- 
ment offices and labor distribution, and compulsory workingmen's 
insurance against accident, sickness, invalidism, old age and unem- 
ployment. His elaborate theoretical discussion of these measures once 
more impresses painfully on the American student the backwardness of 
our own country in matters of social policy, but also suggests a larger 
question , for the answer to which in Dr. Worms' final volume we shall wait 
with interest : How great economic inequality will an intelligent demo- 
cratic society find it expedient to permit? Will the citizens of a democ- 
racy rest content with measures like workingmen's insurance, which 
alleviate some of the most evident evils of inequality, or will they turn 
sanely yet resolutely to the task of removing the great sources of ine- 
quality, which after all lie in economic privilege rather than in the 
mere phenomena of exchange ? Both tasks are necessary ; but judging 
from the present temper of the American people, they at least are likely 
to undertake the latter one first. 

Henry Raymond Mussey. 
University of Pennsylvania. 

Due Process of Law under the Federal Constitution. By LUCIUS 
Poi.k McGehee. Northport, Edward Thompson Company, 1906. — 
vi, 378 pp. 

The ' ' due process ' ' clauses of the fifth and fourteenth amendments 
clothe the federal supreme court with power to determine the constitu- 
tionality of all governmental interference with private rights. Indi- 
vidual liberty is safeguarded by our fundamental law, but the instrument 
which affords the protection does not set forth its requirements. What 
is pleasing to the court is due process of law. The court, in its turn, 
has eschewed definition and chosen " the more conservative course of 
ascertaining the intent and application of the phrase by the gradual 
process of judicial inclusion and exclusion, as the cases presented for 
decision require, with the reasons on which such decisions are founded." 
Professor McGehee's study of the provision traces its lineage back to 
the "per legem terrae" of Magna Charta, and shows by a review of 
supreme court decisions the governmental action which it inhibits and 
permits. He deals with the persons and rights protected by due pro- 
cess ; the requisite jurisdiction and procedure of courts and administra- 
tive tribunals ; and the paramount rights of the state , as exercised by 
virtue of the powers of taxation, eminent domain and the wide and ill- 
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defined police power, including the protection of the public health and 
morals, the regulation of the rates and activities of public-service cor- 
porations and the promotion of economic prosperity and the general 
welfare. 

The work is evidently not designed for the practitioner and is little 
adapted to his needs. For him the more exhaustive treatises on special 
branches of the law, dealing with all the constitutional considerations 
involved, must outvalue any isolated treatment of a single provision. 
But to the student of political science Professor McGehee has given 
an admirable outline of the practical results of the American experi- 
ment of incorporating in a written constitution restraints upon every 
department of government, and of making the supreme court of the 
nation the final arbiter in disputes between the citizen and state or 
federal authorities. The volume is mainly a compilation, a chronicle 
of decisions interspersed with excerpts from opinions — a method of treat- 
ment rendered somewhat necessary by the persistent refusal of the 
courts to lay down general principles. The reach of the topic and 
limits of space forbid extended discussion of cases or criticism of un^ 
derlying theories. Such a wealth of material must necessarily receive 
inadequate treatment in a book of less than four hundred pages. 

The author emphasizes in his preface that due process is in course 
of active growth, that contemporary public opinion on economic and 
moral questions, on the functions of the central government in respect 
of the states and on the duties of all government with regard to its 
citizens are reflected in the minds of judges and become woven into 
the precedents of our jurisprudence. It is to be regretted that his de- 
velopment of the subject does not trace this growth and indicate the 
tendencies of the course of judicial decision. It may be said, however, 
that changing public opinion reflects itself in legislatures and courts 
simultaneously, and its course is to be discerned more easily from the 
study of statutes than of judicial opinions. The courts have not often 
reversed themselves. It is but a surmise that a decision rendered 
to-day would not have been possible a decade ago. 

After the book was sent to press, the supreme court announced the 
astonishing decision of Haddock v. Haddock (201 U. S. 562) — a re- 
version to the old days of judicial necromancy, supposed to be forever 
dispelled by Atherton v. Atherton (181 U. S. 155), when a man was 
held to be the husband of a woman who was not his wife. Professor 
McGehee points out in his preface the legal atrocities involved in this 
recent utterance, and he suggests that the opinion may be due to this 
formulative influence of current views on social and moral topics which 
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he has indicated. While public opinion may properly influence the 
court in cases involving the spheres and methods of governmental 
activity, it should hardly affect decisions upon fundamental legal prob- 
lems of jurisdiction. 

The author joins in the wide-spread disapproval of the Ju Toy case 
(198 U. S. 253), and falls into the common error of asserting that it 
raised an executive official above all regular courts by allowing him to 
determine finally the existence of his own jurisdiction. The court, how- 
ever, decided explicitly that facts involving citizenship were consigned 
to the final determination of the administration , and that the adminis- 
trative decision in the particular case was within the jurisdiction con- 
ferred by statute. The true significance of the decision lies in the 
holding that the personal liberty of citizens, like their property rights, 
may depend upon administrative action without judicial interposition, 
provided such proceedings are deemed essential to the public welfare. 
Executive interference with personal liberty has long been held due 
process in the collection of taxes. 

Cases arising under the " full faith and credit " clause involve the 
question whether the proceedings in the original forum were due pro- 
cess. The discussion of this subject illustrates the inadequacy of treat- 
ment from which the book suffers. The matter of the situs of choses 
in action for purposes of garnishment deserves fuller and more analy- 
tical consideration than that accorded by one brief sentence. The 
author cites with approval the case of Chicago etc. Railway Company 
v. Sturm (174 U. S. 710), which discovered due process in garnish- 
ment proceedings in a jurisdiction wherein the garnishee resided 
although the principal defendant was not served with process. He 
fails to note the extension of the doctrine in Harris v. Balk (198 U. 
S. 215), where the creditor of the garnishee was held bound by pro- 
ceedings in a jurisdiction in which the garnishee was served during a 
temporary sojourn, on the astonishing theory that the plaintiff was the 
representative of the defendant and the situs of the latter's claim 
against the garnishee traveled about with the person of the garnishee. 
The rule is a flagrant violation of the fundamental requirements of 
notice and hearing. The court in a dictum reaches a decent practical 
result by suggesting that the principles of justice demand that the 
garnishee, when later sued by his creditor, should not be allowed to 
plead the judgment in the garnishment proceedings unless he gave 
actual notice thereof to his creditor to afford him opportunity to ap- 
pear and defend his claim. The principle of the decision, however 
erroneous in theory, is re-affirmed in Louisville etc. Railway Company 
v. Deer (200 U. S. 176). 
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Such inadequacies as appear in the book are necessarily incident to 
the scope and purpose of the work and the method of treatment. We 
have seen that the definition of due process must consist in an enumer- 
ation of the acts which may be done in its name. Such an enumeration 
the author has given us most satisfactorily. He displays a sense of 
proportion and a faculty for generalization, arrangement and concise and 
exact statement which render his work lucid and readable and remark- 
ably free from the clumsiness of much legal writing. To those who 
desire a deeper knowledge of the subject, he has furnished an excellent 
handbook to be used in connection with a more detailed study of the 
decisions referred to. 

Thomas Reed Powell. 

Columbia University. 

The American Idea. By Lydia KlNGSMILL COMMANDER. 
New York, A. S. Barnes and Co., 1907. — xii, 332 pp. 

This discussion of the question, whether the coming of the small 
family means race suicide or race development, is valuable chiefly for 
the large amount of first-hand testimony it contains touching the causes 
of our falling birthrate. The author cites no new statistics, but her 
numerous interviews with physicians, spouses and parents throw much 
light on the movement of opinion adverse to the large family. The 
book abounds in pithy and salty expressions served hot from the inter- 
viewer's note- book. How some Taine of the twenty- first century will 
pounce upon such nai've revelations as these : " Nell has a lovely hus- 
band. He says he doesn't want her to have any children. That's 
what I call a good, kind-hearted man, and it shows he's really fond of 
her." " Have one, or at the outside, two. I believe in a family, but 
not in a regiment ! " "I don't see but what I had a right to have 
them (eight children). Of course people laugh at me, but maybe I 
can laugh at them some day." " I don't like Ellen, I never did. I 
can't help laying it up to her that she has such a lot of children." 
What a light we should have on the infecundity that worried Cicero, if 
only an efficient interviewer like Mrs. Commander had collected the 
private views of his time ! 

In addition to the causes usually assigned — ambition to rise, the 
growth of wants, the emancipation of women — the book seems to show 
that the spread of economic dependence is playing a great part in 
cutting down the family. The American pay-envelope masses have 
keen foresight, and unless the sense of insecurity that haunts those who 
live from a job instead of from a farm is relieved by making employ- 



